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1. Purpose of Report 

1.1 To consider a Definitive Map Modification Order (DMMO) application to 



modify the Definitive Map and Statement through the addition of a public 
right of way at Oak Lane in the parish of Barston. The claimed route is 
shown by a solid red line on the plan contained in Appendix A of this 
report.  

1.2 Members are recommended to approve the making and advertisement of 
an Order to register the way in question as a public footpath for the reasons 
set out in the statement contained in Appendix B and summarised in 
section 7 of this report. 

2. Decision(s) Recommended – Approval 

2.1 That an Order be made and advertised under Section 53(2)(b) of the 
Wildlife and Countryside Act 1981 to modify the Definitive Map and 
Statement by adding a footpath running from Oak Lane to Ryton End Lane 
in the parish of Barston. 

 
2.2 That the Order be confirmed by Solihull Council as an unopposed 

Order if no objections or representations are received to the Order 
within the statutory timescales; or if objections or representations to 
the Order are received that they be submitted by Solihull Council to 
the Secretary of State so that the available evidence may be considered in 
a public domain. 

3. Background 

3.1 In May and October 2020 reports were presented to the Cabinet Member 
for Environment and Highways setting out the history and seeking a way 
forward with regards to a historic claim for a public right of way at Oak Lane 
in Barston. 

3.2 These reports set out potential ways forward to resolve the outstanding 
application, including a proposal to stop up any highway rights that may 
have existed across the way in question. 

3.3 Whilst various options were proposed, it was identified, that further 
specialist research should be undertaken to formally establish the history of 
the route. This would allow the available evidence to be reviewed by a 
subject matter expert before being presented back to the Cabinet Member. 
This approach ensures a conclusive and fully informed decision could be 
reached. 

3.4 It was noted at the time that whilst this matter was not having a significant 
impact on network users and was raised only sporadically with the council, 
the uncertainty over the extent and status of the route has over a number of 
years taken up a disproportionate amount of officer time and is not 
beneficial to either the landowner, the original applicant or those with an 
interest in the historic status and records of highway origins. In carrying out 
further detailed research clarity and ongoing certainty over the status of the 
claimed way would be obtained, ultimately benefiting all.  

3.5 In December 2021 having undertaken detailed historical research into the 
status of the claimed way a further report was presented to the Cabinet 
Member of Environment and Highways setting out the findings of the 



research and recommending that the matter now be referred to the 
Planning Committee (as the body with delegated authority to consider such 
matters) for their consideration with a recommendation to proceed with the 
advertisement of a Definitive Map Modification Order (DMMO) to formally 
register the claimed route as a public right of way (footpath). 

3.6 The remainder of this report considers the evidence that has been 
assessed and used to inform the recommendations of this report. 

4. Matters for Consideration 

4.1 Oak Lane is a rural, unclassified road located on the north western edge of 
the village of Barston. The first 200 metres of the road services several 
properties and is of sufficient width to facilitate two-way traffic. From this point 
the lane narrows and takes the characteristics of a single-track road and 
provides access to a further 6 properties/small holdings, terminating at 
present at Oak Lane House. 

1.1 The current arrangement, where there has been no public access beyond 
Oak Lane House, has been in place for a considerable period, likely to be in 
excess of 15 years.  

4.2 Records indicate that in the early 2000’s a complaint was received by the 
council alleging that historic records indicated that the line of Oak Lane does 
not terminate at Oak Lane House but continues through the garden of the 
property, across fields and on to connect to another single-track rural road 
known as Ryton End Lane.  

4.3 This complaint was subsequently followed up in 2004 by an application 
seeking to modify the Definitive Map and Statement of Public Rights of Way 
to formally recognise and reopen the way for public use. This application 
relied on historic records as the basis for the application and in line with 
statutory requirements is available on the council’s website for public 
inspection and is dated 21st May 2004 (Ref SSD002). 

4.4 The following evidence was provided at the time of application in support of 
the claim made:         
    

 Claimed route shown on various Ordnance Survey (OS) editions, 
including the 1889-90 6-inch edition 

 
 Shown on Colby’s 1831 map 

 
 Shown on the Barston Tithe Map & Apportionment of 1842 

 
 Included in the Highway Authority’s List of Streets 

 
 The Highway Authority responsibility for the bridge on the route. If this 

was a “County bridge” before 1930 then it must be a carriageway. 
 

 Verbal evidence from the landowner that at one time milk tankers 
regularly used the route between Oak Lane Farm and Ryton End.  



 
 Quoted case law concerning unlawful highway obstruction and the 

continuation of public rights despite an inability to exercise such rights. 

4.5 It is necessary for the applicant to serve notice of their intention to submit 
an application on the owner of the land in question. In this instance the 
notice of application was served upon the owners of Oak Lane Farm and 
The Barn, Oak Lane. 

 
Description of claimed route 

4.6 The description of the claimed way as presented by the applicant is “Public 
Byway between Oak Lane and Ryton End Lane, shown on an attached 
plan, from OS Grid Ref SP 2085,7870 in a north-easterly direction to SP 
2119,7884 and turning in an easterly direction to SP 2149,7882” 

4.7 It should be noted that the landscape at Oak Lane Farm has changed 
considerably over the last 30 years or so, with some field boundaries 
removed, and a barn conversion adjacent to the claimed route. The latter 
has incorporated part of the claimed route within its’ landscaped garden. 
Many of the historic map editions referred to in the report show features 
such as boundaries that are no longer evident on the ground. 

4.8 Today the claimed route leaves the eastern end of the sealed-surface 
length of Oak Lane, at the entrance to Oak Lane Farm, and passes through 
post-and-rail fencing leading north-eastwards along the edge of a 
landscaped garden and through a small paddock, followed by a small field. 
The route then leads north-east and east across 2 fields to a junction with 
Ryton End Lane. In former times, the route followed the north side of field 
boundaries all the way across these fields; but these boundaries have since 
been removed. 

 
Application determination 

4.9 The application was researched and consulted upon in 2004-5 and reported 
to the Council’s Planning & Regulatory Committee in September 2005. 

4.10 The first decision taken was to refuse the application for a Byway Open to 
all Traffic (BOAT).  

4.11 The second decision taken was to approve the making of a DMMO for the 
claimed route as part-BOAT (along the enclosed section on Oak Lane), and 
part-Footpath (the remainder to Ryton End Lane). 

4.12 Since then, no further action has been taken and the status of the way 
remains undetermined. Following a recent enquiry and subsequent 
requests to open the way for public access, the Council has been seeking a 
solution to this matter. Mindful of the passage of about 15 years since the 
matter was last considered, it was prudent to re-visit the 2005 decision and 
undertake further in-depth research prior to proceeding. 

5. Relevant Legal Background 

5.1 Evidence produced in connection with a Definitive Map Modification Order 



(DMMO), both presented in an application and discovered by the surveying 
authority, must be assessed according to the provisions of the relevant 
statutes. These are Section 53 of the Wildlife and Countryside Act 1981 
(WCA) and Section 31 of the Highways Act 1980 (HA). In addition, the legal 
principles established by relevant case law (Court judgements) must be 
taken into account. 

5.2 Section 53 WCA imposes upon the Council, as the surveying authority, the 
legal duty to keep the definitive map and statement under continuous 
review (s(2)(a) and s(2)(b)). If an event specified in s(3) has, on the balance 
of probabilities occurred, the authority is obliged to modify the definitive map 
and statement by means of a DMMO.  

5.3 The event relevant to this application is: 

(a) s53(3)(c)(i) – “the discovery by the authority of evidence which (when 
considered with all other relevant evidence available to them) shows 
that a right of way which is not shown in the map and statement 
subsists or is reasonably alleged to subsist over land in the area to 
which the map relates”. 

5.4 The nature of “discovered” evidence in s53(3)(c)(i) WCA is “the finding out 
of some information which was not known to the surveying authority when 
the earlier map (i.e. the first definitive map) was prepared” (Mayhew v. 
SoSE 1993). The evidence discovered can be either documentary, or 
evidence of use by the public, or both. This discovered evidence must be 
considered together with any other relevant evidence which is not newly 
"discovered". The minimum level of proof required to show that the event 
has occurred under s53(3)(c)(i) WCA, and to trigger the making of a 
modification order, is that of a reasonable allegation that a right of way 
subsists. 

5.5 Section 31 of the Highways Act 1980 is concerned with deemed dedication 
of public rights through evidence of public use, which may be countered by 
acts on the part of the landowner demonstrating a non-intention to dedicate. 
There is a large body of case law influencing many aspects of deemed 
dedication.  

5.6 In this case there is insufficient evidence of use to require consideration of 
deemed dedication. 

 

Making a modification order: 

5.7 If, having applied the above legal principles it is considered on the balance 
of probabilities that it is reasonable to allege that a previously unrecorded 
right of way subsists, then the event in s53(3)(c)(i) WCA, described in 2.1.1 
above, has occurred and the definitive map and statement must be modified 
by making a DMMO.  

5.8 Where the probabilities are deemed to be evenly balanced, R v. SoS for 
Wales ex parte Emery 1996 held that the modification order should still be 
made, so that if objections are made, the matter can be decided by an 
inspector at a Public Inquiry or Hearing. 



5.9 Following the judgement in Todd & Bradley 2004, a greater standard of 
proof than the simple reasonable allegation is required to confirm a 
published order. There must be evidence to show that, on a balance of 
probabilities, the public right of way does subsist. This is normally 
determined by the examination of the evidence at a Public Inquiry following 
objections to the order.  

5.10 However, in the absence of objections to the order, it is prudent for the 
Council to be capable of confirming the order by (if appropriate) also 
approving the higher standard of proof – i.e., not only is it reasonable to 
allege that the path subsists, but also it is considered, on the balance of 
probabilities, that it does subsist. 

5.11 The Natural Environment & Rural Communities Act 2005 (NERCA) prohibits 
new DMMO applications for Byway Open to All Traffic status after a cut-off 
date, extinguishing any alleged rights for motor vehicles (albeit it with a 
number of exceptions).  

5.12 Since this DMMO application pre-dates the Act it falls within one of the 
exceptions and is therefore not affected by it. 

5.13 In the event that a decision is taken by the Council to refuse to make an 
order, the applicant may appeal to the Secretary of State against the 
Council’s decision refuse to make the order.  

5.14 In such cases the Secretary of State will appoint the Planning Inspectorate 
to consider the matter in a public forum, typically a public meeting or inquiry. 

5.15 In the event that the appeal is allowed a direction will then be given to the 
authority and the Order is subsequently made by the Authority. 

6. Stakeholder Consultation 

6.1 A full range of stakeholders were consulted about the DMMO application in 
April 2021. Replies with information were received from The Open Spaces 
Society (OSS), The Ramblers Association (RA), Green Lane Association 
(GLASS) and original applicant. 

6.2 In 2004 an earlier consultation exercise was carried out by Mr Marsh of 
Solihull Council, who received some informative replies from the OSS and 
RA amongst others. 

6.3 Details of the stakeholder feedback received including commentary on the 
evidence provided is contained in Appendix B annexed to this report. 

7. Assessment of Evidence and Conclusions 

7.1 The documentary evidence identified and provided by stakeholders is set 
out in detail in Appendix B. This evidence has been fully considered and 
assessed as part of the preparation of this report. A description of the 
evidence considered, commentary on what the information shows as well 
as an assessment of the evidence in terms of any weighting that should be 
given when considering this matter is set out in Appendix B.  

7.2 There is insufficient evidence of public vehicular rights over the whole 



claimed route to support a reasonable allegation of a BOAT subsisting. 
Therefore, the decision previously taken to reject the BOAT application 
appears justified. 

7.3 The question of whether any evidence exists to support part of the claimed 
route being a BOAT is more difficult to answer. This was one element of the 
conclusion reached by Mr Marsh in 2005 and approved by Committee. 
What evidence there is that could be used to support a short length of 
BOAT at the south-western end, is outweighed by other evidence, and 
alternative explanations. These suggest that this section is an occupation 
road to allow several landowners access to their various landholdings.  

7.4 Therefore, it is concluded that no part of the claimed route can be alleged to 
subsist as a BOAT. 

7.5 When lesser public rights are considered, no substantial evidence of use as 
a bridleway has been found – just limited recollections of past use – and no 
documentary evidence exists either.  

7.6 Therefore, it is concluded that the route cannot be alleged to subsist as a 
bridleway. 

7.7 Although there is also very limited user evidence as a footpath, there are a 
number of important pieces of evidence to suggest the route has enjoyed a 
reputation as a public footpath throughout a large part of the 20th century at 
least.  

7.8 On that basis it is concluded that there is reasonable evidence on a balance 
of probability that a public footpath subsists over the claimed route, which is 
all that is required to conclude that a DMMO should be published to test the 
evidence in the public domain. However, the evidence may not be 
sufficiently strong to be able to conclude that on a balance of probability a 
public footpath does subsist, and allow a DMMO to be confirmed if there are 
no objections. (As explained in para.5.10 above) 

8. Scrutiny 

8.1 This matter has not been considered by one of the Council’s Scrutiny 
Boards. 

9. Implications 

9.1 Policy/Strategy Implications:  No direct implications 

9.2 Financial Implications:  The Council is required to determine the 
application and therefore no financial implications are relevant. 

9.3 Legal implications:  The legal implications associated with this decision 
are considered within the main body of the report in section 5.  

9.4 Risk Implications: The report deals with the appraisal and recommended 
process. 

9.5 Statutory Equality Duty: In determining this application, Members must 
have regard to the public sector equality duty (PSED) under s.149 of the 
Equalities Act. This means that the Council must have due regard to the 



need (in discharging its functions). 

The PSED must be considered as a relevant factor in making this decision 
but does not impose a duty to achieve the outcomes in s.149 is only one 
factor that needs to be considered and may be balanced against other 
relevant factors. 

It is not considered that the recommendation to approve the advertisement 
and grant the DMMO in this case will have a disproportionately adverse 
impact on a protected characteristic. 

9.6 Human Rights Implications: In determining this request for approval, 
Members should be aware of and consider any implications that may arise 
from the Human Rights Act 1998. Under the Act, it is unlawful for a public 
authority to act in a manner that is incompatible with the European 
Convention on Human Rights.  

Members are referred specifically to Article 8 (right to respect for private 
and family life), Article 1 of the First Protocol (protection of property). It is 
not considered that the recommendation to grant permission in this case 
interferes with residents' right to respect for their private and family life, 
home and correspondence. The recommendation for approval is considered 
a proportionate response to the submitted request based on the 
considerations set out in this report. 

9.7 Carbon Management/Environmental: None identified 

9.8 Partner Organisations: None 

9.9 Safeguarding/Corporate Parenting Implications:  None relevant from 
this report 
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